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AN AMERICAN NOVELTY IN INTERNA- 
TIONAL LAW. 


President Wilson, in replying to the 
peace proposal of Pope Benedict, states a 
condition precedent to entrance upon nego- 
tiations between nations, which, we be- 
lieve, has no prototype in history. Neither, 
however, as far as we know, has there 
heretofore occured a proposal for peace in 
which guarantees against recurrence of war 
in the civilized world were sought. He says: 
“Present me an adversary whose word I 
can take.” 

Regarding the preposal as chiefly con- 
cerned in securing permanent peace, it 
seems to us that America had to accept, or 
refuse to recognize the competency of 
belligerent. parties in negotiations, look- 
ing to such a result. If its rights 
have been not only unjustifiably invaded, 
but also repetition of the wrong has been 
committed after express promise to the con- 
trary, it waives its protest by treating 
with an irresponsible adversary. If there 
were nothing to settle but reparation for 
those wrongs, the question would be wholly 
different. 

A nation does not abandon its status as 
a member of the society of civilized peoples 
by doing wrong to another nation. In his- 
torical treaties between nations concluding 
war, in all presumptions the one which had 
been overcome by the other was in the 
wrong, and the one in the right, the con- 
queror, has imposed its will. While might 
does not make right, in international pre- 
sumption the conquering nation is always 
in the right. “Treason ne’er prospers. If 
it prosper, ’twere not treason.” 

When, however, an unconquered nation 
is invited by a neutral power to sit down 
in a council of representatives of nations, 
it.is its duty to give reasons for its willing- 
ness or unwillingness so to sit. If so to sit 
down is to abandon its protests against 
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wrong or blunt the edge of its complaints, 
it either should refuse to agree, or consent 
only in the hope, that ultimately its par- 
ticular wrongs may be compensated in at- 
taining the larger purpose at which the 
proposal aims. ‘ 

At the start it would make a sacrifice and 
the wronging nation achieve an advantage, 
unless, at least, the question of right or 
wrong lies in the fair field of debate. 

If, however, the wrongs are wholly un- 
justifiable and admittedly so in the infring- 
ing power promising not to repeat its 
trespasses, the simple question is presented, 
whether a promise to be fulfilled after 
another covenant for right action has 
been made, is to be taken at its face value. 
Why should it be so taken? 

But the preservation of peace in the fu- 
ture and not especially the vindication of 
the wronged nation’s dignity, being what 
is desired, what, in the circumstances of 
justifiable distrust, should this unconquered 
nation do? Evidently it should demand the 
guaranteed word of another than the 
wrongdoer, who has falsified his promises 
heretofore? 

Suppose this involves the recreation of 
the form of government of that wrongdoer? 
That is a matter solely for consideration 
by the government which is the aggressor in 
wrong. If it is humiliating to the ruling 
powers in that government, it is their affair 
also. As they considered in no just way 
the rights of the nation they wronged, they 
cannot ask, that it suffer additional humil- 
iation in not demanding, to the full, guaran- 
tee of unquestioned verity as to the future. 
It cannot compromise its loyality to the 
cause in which it has enlisted. 

Who is to judge of the fullness of the 
guarantee? Certainly not the aggressor 
nation. Shall the wronged nation be the 
judge? In limited right, yes; in accommo- 
dating justice, no. 

The purpose of entering into the war be- 
ing to secure world peace, it has no abso- 
lute right to prescribe a self-satisfying plan 
for its complete guarantee. It would be as 
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little justified in sticking like a doctrinaire 
to its own notions, as it would be in insist- 
ing upon no guarantee at all. 

The view here advanced considers in no 
way any indefensible wrongs done by Ger- 
many except directly.to America. The case 
of violation of the neutrality of Belgium, 
which appears to be admitted by Germany 
as a wrong committed because of its own 
necessities, might not figure in America’s 
demands. But, at all events, if it is an ad- 
mitted wrong and the advantage reaped 
thereby is held on to, it can be pointed to 
as evidence of perfidious treatment. If 
Germany had never violated, and promised 
not again to violate American rights, and 
America had based justification for her en- 
trance into the war on the belief that her 
own security was threatened, in the perfidy 
to a small nation, how lame would seem 
her excuse for such a venture, if she did 
not demand what she has demanded be- 
cause of the violation of her own rights? 

In this world war, America’s wrongs can 
not be dissociated from the wrongs done 
to such countries as Belgium, Poland and 
Roumania. The outrages upon those na- 
tions has been but part of a world domina- 
tion sought to be achieved. Success in 
those adventures would leave America be- 
cause of her own wrongs like the “voice of 
one crying in the wilderness.” But that 
voice has been heard for ages, will last 
through ages and more than any other voice 
will control the destinies of the world. 


America, with her history of no aggran- 
dizement at the expense of other nations, is 
the only country in the world wholly free 
to choose with whom she will deal to ac- 
complish that at which she sincerely aims. 
Her diplomacy may be ridiculed as “shirt 
sleeved,” but it is a diplomacy that may 
speak its mind and, possibly, with less re- 
gard to the absolute consistency of all i 
utters. It aims at right and, if it stumbles 
into wrong, it will always stumble forward. 

Where the “balance of power” in the 
Eastern hemisphere has kept nations in con- 
stant fear of each other, it no doubt has 








caused all of them to rely on force as the 
ideal in the preservation of right. If the 
giant of the western world puts into the 
heart of all nations right as its own 
sufficient reason, no fluctuation in kingly 
changes, no panoply in royal display and 
no leading in captivity by conquering heroes 
will disturb the peaceful pursuits of men. 
Then plots can only be against one’s own 
country and any people can take care of 
these. 








NOTES OF IMPORTANT DECISIONS. 





WILLS—PAPER TYPEWRITTEN BY TES- 
TATOR NOT ADMISSIBLE TO PROBATE.— 
By California statute exception as to papers 
purporting to be wills where not executed ac- 
cording to statutory requirements, embraces 
a holographic will, that is, a will “entirely 
written, dated and signed by the hand of the 
testator himself.” Under such a statute it was 
held by California Supreme Court that a docu- 
ment shown to have been typewritten by the 
purported testator and signed by him with pen 
and ink, was not admissible to probate. Re 
Dreyfuss’ Estate, 165 Pac. 941. 


The court shows that the statute was en- 
acted in 1872, at which time the typwriter was 
practically unknown. It was not until three 
years later that it came into general use, a 
circumstance of no very great relevancy to the 
inquiry, it seems to us. Had the statute been 
passed at a later date, the question would be 
just as urgent. 

The court said: “From time immemorial, 
letters and words have been written with the 
hand by means of pen and ink or pencil of 
some description, and it has been a well-known 
fact that each individual who writes in this 
manner acquires a style of forming, placing 
and spacing the letters and words which is 
peculiar to himself and which in most cases 
renders his writing easily distinguishable from 
that of others by those familiar with it or by 
experts in chirography, who make a study of 
the subject and who are afforded an oppor- 
tunity of comparing a disputed specimen with 
those admitted to be genuine.” 

While it is true that the rule of construing 
exceptions is one of strictness, we venture to 
think, that this rule goes no further than a 
requirement to show that the entire document 
is the product of the purported testator’s in- 
dividual act. This is a better rule than to 
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trust to conclusions about style, spacing, etc., 
etc., or to judgment of experts about genuine- 
ness. It is better to take positive testimony 
than to rely on opinion evidence. 

Besides, in common law days, when holo- 
graphic wills first came to be recognized, the 
rarity of writing and the learning of experts 
as to its characteristics made a different situ- 
ation than now exists. If one in those days 
laboriously set up type and signed a document 
as his will, a cloud of witnesses showing this 
ought to be heard. The main fact that he did 
the whole work himself might be abundantly 
shown. And his purpose might have been that 
it was more legible Forgery then was not so 
common as now. 





CRIMINAL LAW MEANING OF 
“THREAT” IN A STATUTE.—In U. S. v. Stick- 
rath, 242 Fed. 151, decided by District Court, 
Southern District of Ohio, it was held that 
an indictment charging defendant with making 
a threat to take the life of, or inflict bodily 
injury upon the President of the United States 
in saying, “President Wilson ought to be kill- 
ed. It js a wonder someone has not done it 
already. If I had an opportunity, I would do 
it myself,” was good against demurrer. 

The statute under which this indictment was 
drawn was passed on February 17, 1917, and 
the court looks to history and situation of the 
country in construing its terms. It includes 
depositing in the mail any letter, etc., con- 
taining any threat to take the life of, or in- 
flict bodily harm op the President, or know- 
ingly and willfully otherwise making such a 
threat. 

Taking it that what would be a threat when 
sent through the mails would also be a threat 
when otherwise made, we greatly doubt wheth- 
er a mere expression of view that the Presi- 
dent ought to be killed amounts to a threat 
by a writer and one saying he would do what 
ought to be done if he had the opportunity, 
adds little in the way of expressing an inten- 
tion to execute any such threat. 

In Webster’s Unabridged Dictionary a 
‘threat is defined to be the expression of an 
intention to inflict injury, etc. It may not 
be said that this intention is to be positive, 
but it at least must state an alternative to a 
person threatened. Thus in a collector stat- 
ing in a letter through the mails that he will 
publish addressee in a list of “dead beats” 
unless he complies with a demand, is a threat. 

Mere vaporing is not to utter a threat and 
it would have been easy for the law-makers 
to have distinguished loose language from the 
expression of a fixed intention to do bodily 








injury upon the President. The court in its 
opinion goes into refinement of reasoning on 
the sense of “ought,” saying it is a stronger 
word than “should,” but when this is neces- 
sary to sustain words as a threat, it appears 
rather to violate a well-known rule of con- 


struction in favorem libertatis applied in 
criminal law. 
The court makes Congress enacting the 


statute take an attitude of prophecy, saying: 
“The enactment was opportune, not only on 
account of our past record of three presidential 
assassinations and the peculiar stress to 
which the country was about to be subjected, 
but that there might hereafter be a deterrent 
to restrain the disloyal, erratic or wickedly 
disposed.” Nevertheless we think this statute 
should be construed as a peace statute, rather - 
than as a war measure. 





NEGLIGENCE—FIRE RESULTING IN LOSS 
OF ONE’S OWN PROPERTY AS PROXIMATE 
CAUSE OF OTHER FIRES.—Case of The Wil- 
lem Van Duel, 242 Fed. 285, decided by Federal 
District Court of Maryland, shows that negli- 
gence on the premises of a grain elevator 
caused a fire which spread to ships moored at 
its side. Suit was brought by owners of the 
ships aginst the elevator company and recov- 
ery was allowed. 

It was contended for the elevator company 
that all of the cases which hold for liability 
“have been where a fire was started for a 
proper purpose on one’s own premises and 
where there was recklessness in starting it, or 
lack of exercise of reasonable care in prevent- 
ing its spread, but by the common law one was 
relieved from liability for the consequences of 
a fire he did not intend to start.” In support 
of this contention they point to the fact, th 
while lack of due care has caused countless 
fires, the cases are few in which so much as 
an attempt has been made to hold anyone 
liable for their consequences. The court said: 
“The fact as stated is undoubted and has often 
been commented upon. It is doubtless true 
that both courts and juries realize how easily 
one may be guilty of some act of momentary 
carelessness which may cause a fire and in- 
volve a destruction of other people’s property, 
which even the absolute financial ruin of the 
negligent one could not make good. They are 
reluctant to hold him liable unless his care- 
lessness and the consequences are both clear.” 

But the court rather leaves the contention 
made in the air by stating that the ships in 
this case were where they were by invitation 
of the elevator company, and for its profit as 
well as theirs. “It knew that any fire which 
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started in such a structure was likely to 
spread with a rapidity that injury to vessels 
made fast to the pier was not the improbable 
result, if a fire within the building once got 
headway.” 

Whether this differentiates the case may be 
debatable. Blackstone construed statutes of 6 
Anne and 14 George III as meaning to excuse 
’ an owner from liability to neighbors for a fire 

negligently started on one’s own premises, “be- 

cause he suffered enough by the damage done 
his own property without requiring him to 
make good tHat which the fire caused his 
neighbors.” A ship going alongside an ele- 
vator for business purposes does this more 
for its own profit than for any invitation ex- 
tended to it. It is a transaction in the usual, 
‘ordinary course of trade. It ought to take 
as much risk as one does whose property is 
destroyed when he is not seeking any benefit 

at all, where the fault of another creates a 

loss which is damnum absque injuria. 








WHAT TAXES AND RESTRICTIONS 
THE STATES MAY IMPOSE ON 
FOREIGN CORPORATIONS. 





This memorandum is a part of a much 
larger and more exhaustive investigation 
covering the decisions of many states and 
seeking to determine just how far a for- 
eign manufacturing corporation may go 
without changing the character of the busi- 
ness from inter- to intra-state commerce 
and what taxes and restrictions the several 
states may impose on such corporations. 
It considers only those cases that have been 
before the Supreme Court of the United 
States. 

Review of Supreme Court Cases on Dis- 
criminating Against Introduction of Goods. 
—Brown vy. Maryland' was the first case 
to arise under the Commerce Clause of 
the Constitution and held that goods im- 
ported from a foreign country were a part 
of interstate commerce and a state law re- 
quiring a license to sell them was state 
regulation and void, the court saying: 


“It may be proper to add that we sup- 
pose the principles laid down in this case 


(1) 12 Wheat. 445. 





to apply equally to importations from a 
sister state.” 

This decision was based on the ground 
that the law violated the Import Clause? 
of the Constitution of the United States as 
well as the Commerce Clause. The case 
was followed by Woodruff v. Parnam,* 
and here the court restricting the holding 
in the former to imports from a foreign 
nation and declaring the decision to have 
Leen rendered solely on the ground of a 
violation of the Import Clause, held that 
a general tax which falls on sales of goods 
imported from another state is not a regu- 
lation of interstate commerce. Brown vy. 
Houston* states the limitations and affect 
of the prior cases as follows: The Brown 
v. Maryland case is restricted to the Import 
Clause, which by the Parham’ case was con- 
strued as not extending to or including im- 
ports from states, and 
shipped into the state and at rest (though 
held for re-sale in the original package) 
is held to have ceased to be a part of in- 
terstate commerce so far as the general 


other property 


tax laws of the state are concerned. In 
Leisy v. Hardin’ the constitutionality of a 
law prohibiting the sale of intoxicating 
liquors was at issue, and the court held 
such a law unconstitutional when applied 
to imports from states sold in the original 
package,’as a regulation of interstate com- 
merce. This was before the Act of Con- 
gress allowing such action on the part of 
the States. The case approves the follow- 
ing: State Freight Tax Cases,® holding 
invalid a tax on freight transported from 
one state to another; Henderson vy. Mayor 
of New York, holding invalid a tax on 
shipmasters as a prerequisite to the land- 
ing of passengers; Railroad vy. Huson,’ 
holding a statute invalid barring Mexican 
or Indian cattle from the state during cer- 
Art. C par. 2. 
) 75 U.S. 386. 

») 114 U. S. 622. 

) 135 UL S. 100. 

(6) 15 Wall. 232. 

(7) 95 U. S. 466. 


Sec. 10, 
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tain parts of the year; Cook v. Penna,* 
holding a statute invalid requiring every 
auctioneer to pay into the state treasury a 
tax on his sales, when applied to the sale 
of goods imported from another state and 
sold in the original package; Railroad v. 
Illinois;® holding invalid a statute imposing 
a tax upon the transmission of property or 
telegraphic messages from one state to an- 
other ; and Robbins v. Shelby Taxing Dis- 
trict,’ holding invalid a statute imposing a 
tax on non-resident drummers offering for 
sale or selling goods by sample, manufac- 
tured or belonging to citizens of another 
state. 


The Hardin case and those cited by it 
hold invalid a special tax on certain classes 
of property imported and at rest in ihe 
state, while the Houston case sustained a 
general personal property tax as applied to 
those same classes. The whole question 
was considered anew in American Steel 
Wire Company v. Speed." Brown v. Mary- 
land was held to have settled two ques- 
tions: one—a tax imposed by a state on 
imports either directly or in the form of 
burdening the right to dispose of them, is 
repugnant to Art. 1, Sec. 10, Par. 3 of the 
of the United States, and 
wo—when goods are imported they retain 
their character as imports as long as they 
are unsold in the original packages in 
which they are imported ;** but imports as 
considered above were held not to include 
goods brought from one state to another, 
and these goods could be taxed after their 
arrival in the state by a general personal 
property tax."* 

The exception as stated in the Hardin 
case and in the twin case of Lying v. Michi- 
gan was and the distinction 
drawn that in the case of Brown v. Mary- 


approved 


(8) 97 U. S. 

(9) 118 U. S. 

(10) 120 U. S, 458. 

(11) 192 U. S. 500. 

(12) May v. New Orleans, 178 U. S. 

(13) Brown v. Md.; Woodruff v. 
Brown v. Houston, Emert v, Missouri, 
296; Kelley v. Rhoad, 188 U. 8S. 1. 


566. 


557. 


196. 
Parham: 
166 U. S&S 


| tand there was an absolute prohibition to 


action on the part of the state (Import 
Clause) while in the other cases there was 
no positive prohibition and so long as the 
property was not subject to a special tax, 
which acted either directly or indirectly, by 
discrimination, as a regulation of Interstate 
Commerce, the state law was valid. The 
opinion summed up the holdings as _ fol- 
lows: 


“In Leisy v. Hardin and Lying v. Michi- 
gan the same question in a different aspect 
was presented. The goods had reached 
their destination and the question was not 
the power of the state to tax them, but its 
authority to treat the goods as not the sub- 
ject of interstate commerce and to prohibit 
their introduction or sale. This was held to 
be a regulation within the constitutional 
sense and therefore void. The cases 
therefore did not decide that interstate 
commerce was to be considered as having 
completely terminated at one time for the 
purpose of import tax and at a different 
period for-the purpose of interstate com- 
merce. But both cases, whilst conceding 
that interstate commerce was completely 
terminated only after the sale at the point 
of destination in the original package were 
rested upon the nature and chaarcter of the 
particular exertion of the state authority 
considered in the respective cases.” 


Cases Ynvolzing Validity of Tax on In- 
terstate Sales and Occupations —Analagous 
to these cases of discrimination by special 
taxes and discriminations on the introduc- 





tion of goods are the holdings in cases of 


« taxes laid on sales, offers to sell, or iaxes 


on occupations. The same rule as laid 
down in the Wire Company Case are fol- 
lowed upon the principal of Brown vy. Ma- 
ryland and Welton v. Missouri,’* that tax 
upon the seller or sale is a tax upon the 
goods sold. Emert v. Missouri'® held <hat 
cne selling goods imported from‘ another 
state in his possession, though acting as 
agent for a foreign corporation, was sub- 
ject to a general tax, approving the hold- 
ings in Machine Company y. Gage."* The 





(14) 91 UU, & 275. 
{ (15) 156 U. S. 296. 
(16) 100 U. S. 676. 
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opinions in both these cases emphasize the 
fact that there is no discrimination be- 
tween foreign and domestic goods to the 
expense of the facts that the goods had 
come to rest in the state and that the agent 
having the power to pass title to the goods, 
the occupation of the seller or the sale it- 
self was intra-state in character. However, 
the necessity of the existence of all three 
of these facts is shown in the opinion of 
the intermediate case of Robbins v. Shelby 
Taxing District,’* as follows: 

“But to tax the sale of such goods or the 
offer to sell them before they are brought 
into the state is a very different thing and 
seems to us clearly a tax on interstate com- 
merce. It is strongly urged, as if it were 
a material point in the case, that no dis- 
crimination is made between domestic and 
foreign drummers. * * * But that does 
not meet the difficulty. Interstate com- 
merce cannot be taxed at all, even though 


the same amount of tax should be laid on 
domestic commerce.” 


To the same effect is the latter case of 
Brennan vy. Titusville.** The last case 
along this line is Kehrer v. Stewart’® and 
the facts are: That Nelson, Morris & Co., 
citizens of Illinois, were engaged in the 
business of packing meats for sale in the 
City of Chicago, with an agency in Geor- 
gia. This agency took orders to be filled 
in Chicago, and also had a warehouse 
where goods were shipped and stored until 
sold by this agent. The state levied a tax 
in the form of a fee (not based on the 
per cent of the business done) on all agents 
of the packing business. As to the business 
of selling the stock stored in the state, the 
agent was considered as being engaged in 
intra-state commerce and as to that of 
taking orders to be filled in Chicago, in 
interstate commerce. The opinion then 
holds that as a tax upon goods.sold in an- 
other state, delivered to a common carrier 
and consigned to the purchaser in the state 
of Georgia is an illegal interference with 


(17) 
(18) 
(19) 


120 U. S. 489. 
153 U. S. 289. 
197 U. S. 60. 





interstate commerce*’ as applied to the in- 
terstate part of the business the tax was 
void; but as applied to the intra-state part 
was valid. The tax was upheld as applying 
simply to the intra-state business, being a 
lump sum and not based on the percentage 
of business done.“ This case of Kehrer 
vy. Stewart has been approved and followed 
in Armour Packing Co. v. Lacy.** There 
is a dissenting opinion, but the dissent is 
on a question of definition. The majority 
holding that the evident meaning of the 
legislature was to tax the agency “doing 
business in this state’ and not to lay a tax 
upon interstate commerce, while the mi- 
nority held that the intent of the act was io 
tax the packing business direct. 


It may be stated generally then that 
when goods have come to rest in the state, 
though still a part of interstate commerce 
as being unsold and in the original pack- 
age, they enjoy the protection of the state 
laws and are subject to any general tax that 
falls alike on domestic and foreign zoods. 
Here the inter- or intra-state character of 
the business does not govern the validity 
of the tax, so long as there is no discrimi- 
nation. But no tax is valid if it falls on 
goods before they have come to rest in 
the state or if its effect either directly or 
indirectly is to fall upon foreign goods and 
discriminate against them in favor of do- 
mestic products. In the cases of all special 
taxes, whether in the form of a tax on the 
goods themselves, a tax on sales, or on the 
business of selling, however, the inter- or 
intra-state character of the goods governs 
the result. A foreign corporation engaged 
in selling its products stored in the state 
upon contracts approved at the home of- 
fice, therefore, would be liable for a gen- 
eral personal prdperty tax, but not for any 
of the so-called special taxes.** : 


(20) Caldwell v. North Carolina, 187 U. S. 622; 
Railroad v. Simms, 191 U. S. 441. 

(21) Osborne vy. Florida, 164 U. S. 650. 

(22) 200 U. S. 226. 

(23) American Steel Wire Co. v. Speed, cited, 
and Kehrer v. Stewart. 
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Taxation of Foreign Corporations.— 
Coming now to the taxation of the foreign 
corporation itself as distinct from the agent 
or its products, the tax can be divided into 
a tax on the property of the corporation 
used in the state for the prosecution of its 
business and a tax on the right to do busi- 
ness. These two are governed and limited 
in amount by the same principles and the 
separation is an attempt to reconcile ihe 
opinion of The Horn Silver Mining Com- 
pany case with others of the same charac- 
ter. The cases will be taken in the order 
of their decision. Society for Savings v. 
Coite** was a case of a tax based on the 
deposits in banks at a certain fixed date. 
It was held that this was not a tax on the 
property of the corporation, but a tax on 
its franchise (this was not a foreign cor- 
poration) and to the same effect is Provi- 
dent Institution v. Massachusetts.*” Pem- 
bina Mining Company v. Pennsylvania** 
was a case of a license tax assessed upon a 
foreign corporation, which had an office in 
the state, and was upheld as not a regula- 
tion of commerce on the facts as shown by 
the evidence. This case seems to be an ex- 
treme extension of the rule that the state 
can regulate commerce by the police power 
and to be the border line case between the 
police power cases and the franchise or 
license tax cases. “It was also based on 
Paul v. Virginia, which was decided on 
the ground that as insurance was not the 
subject of interstate commerce the state 
could. regulate foreign insurance compa- 
nies. Two classes of corporations were 
excepted from the rules laid down, i. ¢., 
agents of the government and corporations 
engaged in interstate commerce as defined 
in Pensacola Telegraph Co. v. Western 
Union.***, This latter case was concerning 
a law granting an exclusive franchise to a 
telegraph company in Florida by the State 


(24) 6 Wall. 594. 
(25) 6 Wall. 611. 
(26) 125 U. S. 181. 
(26a) 96 U.S. 1. 





Legislature, and the opinion distinguishes 
the case and Paul v. Virginia, as follows: 


“We are aware that in Paul v. Virginia, 
8 Wall. 168, this’ court decided that a state 
might exclude corporations of another state 
from its jurisdiction, and that corporations 
are not within the clause of the Constitu- 
tion which declares that “The citizens of 
each state shall be entitled to all the privi- 
leges and immunities of the citizens of the 
several states. Art. IV, Sec. 2.’ That 
vas not, however, the case of a corporation 
engaged in interstate commerce and enough 
was said by the court to show that if it 
had been, very different question would 
have been presented.” 


Western Union v. Massachusetts** held 
that a franchise tax based on the amount 
of property used in the state was not 
against the commerce clause in the case of 


| a foreign corporation doing an interstate 


business. The principle is clearly set forth 
in Pullman Car Co. v. Pennsylvania :** 


“The tax now in question is not a license 
tax or a privilege tax, it is not a tax on 
business or occupation, it is not a tax on or 
because of the transportation or the right 
of transit of persons or property through 
the state to other states or countries. The 
tax is imposed equally on corporations do- 
ing business within the state, whether en- 
gaged in interstate commerce or not. The 
tax on the capital of the corporation on 
account of its property within the state is 
in substance and effect a tax on that prop- 
erty.” 


And to the same effect is Express Co. 
v. Ohio.** Horn Silver Mining Company 
v. New York*® was a case of a tax based 
upon a certain per cent of the capital stock 
of all corporations in the state. The ax 
was contested by a foreign mining com- 
pany and upheld upon the ground that it 
was a franchise tax. The exceptions as 
stated in the Telegraph Case*! were recog- 
nized and the holding was based upon Paul 
v. Virginia. In New York State v. Rob- 
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(28) 141 U. 
(29) 165 U. 
(30) 143 U. 
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erts*? the New York Statute provided that 
every corporation should be taxed a certain 
per cent of the capital employed within the 
state. A Michigan drug manufacturing 
company had an agent in New York City 
and there stored great quantities of drugs, 
which were sold by the agent. The agent 
also imported large quantities of crude 
drugs and shipped them to. the factory in 
Detroit. The tax was upheld as a fran- 
chise tax and not a regulation of commerce 
and it was declared that the corporation 
did not fall within the exception of the 
Telegraph Case. The case upheld the Sil- 
ver Mining Company case in the face of a 
strong dissenting opinion by Justice Har- 
The only difference between the facts 
of this case and the Western Union case 
is that here the corporation was engaged in 
the state in intra-state commerce and this 
is borne out by the fact that the opinion is 
based on Paul v. Virginia. It seems there- 
fore that there are two different kinds of 
taxes. The franchise tax, as set forth in 
the Coite case, and the tax on property em- 
ployed within the state, as set forth in the 
case of Telegraph Company v. Massachu- 
setts. The latter tax is valid even though 
the property be used in interstate com- 
merce. It is the property situated within 
the state and enjoying state protection. 
This is in accord with Brown v. Maryland, 
Woodruff v. Parham and the cases cited 
in the first part of the memorandum. As 
to the franchise tax, the foreign corpora- 
tion cannot be taxed except by a tax based 
on the amount of property employed with- 
in the state and this must also be a general 
tax on all corporations. Quoting from New 
York v. Roberts: 

“So that it is apparent that there is no 
purpose disclosed in the statute either to 
distinguish between New York corpora- 
tions and those of other states, to the detri- 


ment of the latter or to subject property 
out of the state to taxation.” 


Were it not for the Horn Silver Mining 
Company case the principles laid down 


lan. 


(32) - 171 U. S. 658. 





would be the same as in the general prop- 
erty tax and there would be a distinction 
without a difference. But the Silver Min- 
ing Company case seems to broaden the 
doctrine and allow a franchise tax on for- 
eign corporations in any amount. The case 
was decided upon Paul v. Virginia, and if 
the objects of the corporation were not the 
subject of interstate commerce, as insur- 
ance, the case differs from the Franchise 
cases here considered and is not in point. 
The opinion is also materially weakened by 
the following : 

“Since the tax was levied the law of the 
state has been altered and now the tax 
upon foreign corporations doing business 
in the state is estimated by the considera- 
tion only of the capital employed within 
the state. It is said that against nearly all 
other foreign corporations except this one, 
the taxes upon their franchises have been 
computed upon the basis of the capital em- 
ployed within the state; but as to that we 
can only repeat what was said in the Court 
of Appeals ‘of the State, that if this be true 
the defendant may have reason to complain 
of unjust discrimination and may properly 
appeal for relief to the legislature of the 
state.” 


And it is bad that the case has been sub- 
sequently cited, as there seems no differ- 
ence between the Franchise and the prop- 
erty tax as above stated, both being based 
on the property employed in the state. In 
this connection note the opinion of Justice 
Hughes in Barrett v. New York.** This 
was a case dealing with a license issued to 
express companies by the City of New 
York ; but the rules laid down apply gener- 
ally to interstate commerce corporations. 


Therefore, it may be said that all foreign 
corporations are subject to a general tax 
based upon the property used in the state, 
though this take the form of a license or 
franchise tax. However, a foreign corpo- 
ration engaged in intra-state commerce is 
of course subject'to a special Franchise 
tax, the same as such corporation would be 
subject to a special tax on the goods sold; 


(33) 58 L. Ed. 483. 
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and this is probably the basis of the de- 
cision in the Horn Silver Mining Com- 
pany case." So much for the question of 
taxation. : 


Requiring Foreign Corporations to Make 
Reports, Etc-—Now to take up the right of 
the state to require the making of reports, 
taking out of certificates, etc., before al- 
lowing foreign corporations the use of the 
state courts. 
a law requiring all foreign corporations to 
file a statement to a state charter board, 
setting forth the amount of the paid up 
capital stock, market value of the same, 
assets of the corporation, list of stockhold- 
ers, liabilities, and requiring such corpora- 


The State of Kansas passed 


tions to procure a certificate from the Sec- 
retary of State that it had filed such state- 
ment before doing business within the state. 
The law forbade such corporation the use 
of the courts until compliance with its pro- 
The Supreme Court of the United 
States in International Text Book Co. v. 
Pigg** held this unconstitutional in that the 
requirements of a statement and certificate 
in the case of corporations doing an inter- 
state business was a regulation of inter- 
state commerce. The court approves the 
holding in Crutcher v. Kentucky“’ (the 
forerunner of the Barrett case quoted 
above) and then distinguishes them as fol- 
lows: 


visions. 


“But taxes or license fees, in good faith 
imposed exclusively on express business 
carried on wholly within the state would 
be open to no such objection. * * * 
It is true that the statute does not in terms 
require the corporation of another state 
engaged in interstate commerce to take out 
what is technically ‘a license’ to transact 
its business in Kansas. But it denies all 
authority to do business in Kansas unless 
the corporation makes, delivers, and files a 
statement of the kind mentioned in Section 
1283. The effect of such requirement is 
practically the same as if the formal license 
was required as a condition precedent to 
the right to do such business. In either 


(34) Kehrer v. Stewart, 
(35) 217 U. S. 110, 54 L. Ed. 687. 
(36) 141 U. S. 47. 





case it imposes a condition upon a corpora- 
tion of another state seeking to do business 
in Kansas, which in the case of interstate 
business is a regulation of commerce. The 
state cannot thus burden interstate com- 
merce.” 

This distinction is too clear to require a 
reference to the cases previously consid- 
ered. The Text Book case is approved in 
Stove & Range Company v. Vickers :** 

“To carry on interstate commerce is not 
a franchise or a privilege granted by the 
state; it is.a right which every citizen of 
the United States is entitled to exercise un- 
der the Constitution and the laws of the 
United States; and that the accession of 
mere corporation facilities, as a matter of 
convenience in carrying on their business 
cannot have the effect of depriving them of 
such right, unless Congress should see fit 
to interpose some contrary regulation on 
the subject.” 


And in Sioux Remedy Co. v. Cope.** 
This latter is the last case before the su- 
preme court and holds unconstitutional the 
statute of South Dakota requiring all for- 
eign corporations to: 1. File authenticated 
copies of their charters; 2. Appoint a resi- 
dent agent upon whom process may be 
served ; 3. Pay an application fee of $25.00 
when applied to corporations engaged in 
interstate commerce. These laws therefore 
are governed by the same rules and princi- 
ples as the special taxation of goods and 
products of foreign corporations, and the 
conclusions arrived at in the forepart of 
this memorandum apply to them, i. e., that 
the intra- or inter-state character of the 
business determines the validity of the law. 


Summary of Rules—Summarizing now, 
goods coming at rest in a state, though they 
become subject to general personal prop- 
erty taxes, do not lose their character as in- 
terstate until sale in the original package.** 
Such goods are not subject to special taxes. 
Foreign corporations engaged in interstate 
business are subject to a tax based on such 


(37) 226 U. S. 504, 57 L. Ed, 189. 

(38) 235 U. S. 195, 59 L. Ed. 193. 

(39) American Steel Wire Co. v. 
U. S. 552. 
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intra-state business.*® Foreign corpora- 
tions carrying on interstate commerce are 
subject to a state franchise or license tax, 
providing it be based on the amount of 
property used in the state and be imposed 
on all corporations ;** or the tax may take 
the form of a tax on the property or por- 
tion of the capital of the corporation em- 
ployed within the state.** In this connec- 
tion this franchise or property tax must 
also be one that falls alike on domestic and 
foreign corporations.** The governing 
principle all through is that property en- 
joying state protection is subject to general 
property tax, whether used in inter- or in- 
‘tra-state commerce. But to subject a for- 
eigh corporation, its agents, or products to 
a special tax, that tax must be based on 
the intra-state commerce alone. What con- 
stitutes the line between intra- and inter- 
state commerce is then the question. 


Manufacturing is not the subject of com- 
merce ; this has heen so many times decided, 
that no cases are cited. But manufacturing 
and sale do constitute commerce, and when 
carried on across state lines constitute in- 
terstate commerce. Sale can be separated 
from manufacturing and when wholly 
transposed to another state Decomes intra- 
state commerce. Three cases will serve to 
illustrate. In American Wire Company v. 
Speed the court held that a special tax 
would be invalid because the goods though 
stored in the state were sold on orders ap- 
proved at the home office (dictum how- 
ever); in Kehrer v. Stewart the fact that 
the stored goods were sold in the state 
made the business intra-state and the tax 
valid ; as in Emert v. Missouri the fact that 
the machine sold was in the possession of 
the agent and delivered at the time of sale 
seems the basis for upholding the tax. 
True, one of these taxes was a sales tax, 
another an agency tax and the third a ped- 


(40) Kehrer v. Stewart, 197 U. S. 60. 
(41) Western Union v. Mass., 125 U. S. 530. 
(42) Pullman Co. v. Penna. 141 U. S. 25; 


New York v. Roberts, 171 U. S. 658. 
(43) New York v. Roberts, supra. 
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dlers license tax; but they all were special 
taxes and ultimately fell on the article sotu. 
It would seem to follow therefore that two 
things are necessary to constitute intra- 
state commerce: The storing of the goods 
in the state, and the delegation to the agent 
in the state of the power to pass title to 
them and complete and contract of sale. 
If the goods are not in the state the case 
falls within. Robbins v. The Taxing Dis- 
trict; and if the orders must be approved 
at the home office, within the Wire Com- 
pany case. ~ 


In closing enough has been said to show 
that the necessity of complying with the 
foreign corporation acts of the various 
states is governed by the character of the 
business and the rules laid down in the 
cases of special taxes. 


JosepH G. PYLE, JR. 
Sandusky, O. 








ADVERSE POSSESSION— GOOD FAITH. 





STEVENS v. VELDE. 
Supreme Court of Minnesota. July 20, 1917. 





163 N. W. 796. 





(Syllabus by the Court.) 





In an action of ejectment a verdict was di- 
rected in favor of the defendant claiming title 
by adverse possession to a strip adjoining his 
farm occupied by him under a mistake as to the 
true boundary line. Title may be acquired by 
adverse possession though the occupancy is un- 
der a mistake as to boundary. The usual ele- 
ments of adverse possession must exist and the 
evidence in proof of it must be clear and con- 
vincing. Upon an examination of the evidence 
it is held that the question of adverse possession 
was one of fact and the direction of the verdict 
was error. 





DIBELL, C. Action of ejectment. The court 
directed a verdict for the defendant. The 
plaintiff appeals from the order denying his 
alternative motion for judgment or a new trail. 

The plaintiff is the record owner of the 
northeast quarter of a certain section in Yel- 
low Medicine County. The defendant is the 
owner of the southeast quarter. In determin- 
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ing his northerly line the defendant started 
at the east quarter corner and went westerly 
to what he supposed was the center*of the sec- 
tion, but reached a point some five or six rods 
north of it. The result was that he occupied 
a wedge-shaped piece of land on the south of 
the plaintiff's quarter running to a point at 
the southeast corner of it. This is the land in 
dispute and the defendant claims it by adverse 
possession. In 1892 this land was under plow, 
except perhaps a swale which passed somewhat 
westerly of the northeast corner, and most of 
it had been broken two or three years before, 
and it has been in use since. The defendant 
had at the time a contract of purchase. In 
1894 he sold, but bought back in 1897. In the 
interim he occupied as tenant. 

There is evidence that in 1906, though the 
date is in dispute and is claimed by the de- 
fendant to be some years later, the plaintiff 
plowed to the true south line of his quarter 
and to that extent interfered with the de- 
fendant’s possession. The following year the 
defendant seeded the land which the plaintiff 
had plowed and has used it since. The evi- 
dence is indefinite. The question of the effect 
of the plowing is not much discussed in the 
briefs. Upon another trial it may or may not 
be important. See 1 Cyc. 1009 et seq.; 2 C. J., 
§$ 113 et seq.; 1 Am. & Eng. Enc. Law, 835; 
1 R. C. L. 723; 1 Cent. Dig. Adv. Poss., §§ 234, 
235; 1 Dee. Dig. Id., § 47. 


It is clear that the plaintiff went into pos- 
session by mistake. He thought he was on his 
own quarter and was not intending to claim 
land other than that which his contract in- 
cluded. To constitute possession adverse so 
that it ripens into title it must be actual, open, 
exclusive, continuous for the statutory period, 
and with a hostile and adverse intent, that is, 
with the intention of claiming and appropriat- 
ing. These elements must coexist. 1 Dunnell, 
Minn. Dig. §§ 113, 114, The evidence must be 
clear and convincing. 1 Dunnell, Minn. 
Dig. § 127. It is not necessary that the ad- 
verse possessor believe that he is the owner in 
fact. It is enough if he intends to disseise 
the true owner and appropriate the land. Car- 
og v. Coles, 75 Minn. 9, 7 N. W. 424; Cool 

. Kelly, 78 Minn. 102, 80 N. W. 861; Mattson 
v. Warner, 115 Minn. 520, ‘132 N. W. 1127; 
Rupley v. Fraser, 132 Minn. 311, 156 N. W. 350; 
Cain v. Highland Co., 159 N. W. 830. There 
must be an adverse intent. The occupant may 
acquire title by adverse possession, though he 
enters and occupies under a mistake as to the 
boundary line, supposing he is on his own land. 
1 Dunnell, Minn. Dig. § 114b, and cases. The 
usual elements of adverse 





possession must s 





exist. Adverse intent must be present as in 
other cases. 

Usually the question whether the elements 
essential to adverse possession exist is one of 
fact. Rarely can a verdict be directed for the 
adverse claimant. There may be a case where 
the occupant of land beyond his own under a 
mistake as to boundary is conclusively shown 
to have acquired title by his possession. The 
facts before us do not make such a case. A 
finding of adverse possession would be easily 
sustained. The question was not one of law 
and the verdict should not have been directed. 

Order reversed. 





Note.—Good Faith in Acquiring Title by Ad- 
verse Possession—In Newell on Ejectment, 788, 
it is said: “Good faith in the claimant is an 
indispensable element in the law of adverse pos- 
session. But by the term ‘good faith,’ as used 
in this connection, it must not be understood that 
it involves an inquiry into the party’s. belief in 
the character or strength of his title, or whether, 
in fact, he has any title. What is meant by the 
term is simply good faith in claiming posses- 
sion and title, or, in other words, a real intention 
to claim the land as his own, distinct and hostile 
to the title of the owner.” 


But the case which is cited for this seems not 
at all to support it. Davis v. Hall, 92 Ill. 85. 
That case, speaking of Illinois statute, said “good 
faith” as used therein related “to the actually ex- 
isting state of the mind, whether so from ignor- 
ance, skepticism, sophistry, illusion, fanaticism or 
imbecility, and without regard to what it should 
be from given legal standards of law or reason. 
* * * Claim of title in good faith is claiming un- 
der the sincere belief to be the owner of the 
premises. The good faith required in the acquisi- 
tion of color of title is a freedom from a design 
to defraud the person having a better title.” 

In Lampman y. Van Alstyne, 94 Wis. 417, 69 
N. W. 171, it was said: “This court early laid 
down the rule that the claimant must enter bona 
fide, believing in good faith that the land is his 
and that he has a title.” 

In Goulding v. Shonquist, Iowa, 141 N. W. 24, 
it was said: “In this case defendant does not 
claim to have any color of title. Before he can 
rely on his possession as being adverse and a 
bar, he must have held under a claim of right 
or claim of title. These words ‘claim of right,’ 
or ‘claim of title’ are often used in the same 
sense. It is difficult to give an exact definition 
that would be applicable in all cases, but there 
must be some claim of right or title or interest 
in or to the property and under which he con- 
tinues in possession, and which, when held openly 
for the requisite length of time, with the inten- 
tion of holding against the true owner and all 
others will ripen into a title. * * * There must 
be something upon which to base the claim. It 
is not necessary that the claim of right be a 
valid and legal one. * * * Possession must have 
been taken and held by the defendant in good 
faith, under a claim of right.” Considering the 
facts in this case it was said: “Whether the 
title to the land was in the state or some other 
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person, the defendant knew he had no title and 
that he had no claim of title and no right what- 
ever to enter into the possession, and his posses- 
sion was not in good faith for that reason.” 

In Sands vy. Hughes, 53 N. Y. 287, the rule is 
stated unequivocally that: “Under the statutes of 
this state there must be a claim or color of title, 
but, if the entry is under color of title the pos- 
session will be adverse, however groundless the 
title.” 

In Moore vy. Worley, 24 Ind. 81, it was said: 
“To constitute a possession adverse so as to bar 
a recovery, or to avoid a deed subsequently 
executed by the true owner, a party setting up 
the possession must, in making his entry upon 
land, act bona fide. He must rely on his title; 
he must believe the land to be his and that he 
has title thereto, although his title may not be 
rightful or valid.” This case was approved in 
Pennington y. Flock, 93 Ind. 378. 

The rule in this kind of case depends very 
greatly on the phraseology of statutes, but where 
the statute is not specific as to a mere squatter’s 
title, there is decided disposition to require bona 
fides in the entry. c. 








ITEMS OF PROFESSIONAL 
INTEREST. 





SHALL LAWYERS APPEAR BEFORE 


EXEMPTION BOARDS? 


The Illinois and Colorado Bar Associations, 
and possibly some others, this summer have 
passed resolutions declaring it to be improper 
for members of the profession to accept em- 
ployment to appear before exemption boards. 
The exact text of the resolution which was 
passed by the Illinois Bar Association on 
June 30, 1917, is as follows: 


“That it is contrary to the ethics of the pro- 
Jession for the members of the bar to accept 
professional employment which will involve 
their appearance before the eremption boards 
now in process of formation, for the purpose 
of securing for individuals or classes, exremp- 
tion from the selective draft for service during 
the war. 


“That it is also contrary to the ethics of the 
profession to accept professional employment 
for the purpose of influencing the appointment 
to office or the promotion in office of members 
of the military establishment. 

“We cite in support of the views above ex- 
pressed, the thirty-second canon of the Code of 
Ethics of the American Bar Association, adopt- 
ed by the Illinois State Bar Association. 


“This resolution is not directed to those 
special cases where a lawyer gives gratuitous 
advice to his friends or fellow citizens in re- 
gard to their rights and liabilities under the 
selective conscription act or appears before ex- 
emption boards without any compensation, 
direct or indirect.” 





Before voting on this resolution the Board of 
Governors submitted it to all the local bar as- 
sociations ~of the State of Illinois. All voted 
in favor of the resolution except one, and that 
one declined to favor it on the ground that the 
ethics of the case should be left to each indi- 
vidual lawyer. The great majority of lawyers, 
however, took the position that it was proper 
for the association to take a public stand upon 
this question, and passed finally upon the eth- 
ical question involved. 

It will be interesting, perhaps, to lawyers 
generally to know the reason for the adoption 
of the resolution, and we therefore quote from 
letters and remarks of lawyers who favored 
the resolution: 

I believe the resolution should by all means 
be adopted. If there be one time when pull or 
influence should not count, it is in a crisis such 
as this. 

I happened to be recommended as one of the 
members of the exemption board of this county 
and I believe that any attorney who would 
accept pay for the purpose of trying to secure 
exemptions for an individual so far as this 
board is concerned, would be doing his client 
absolute injury. 

WaALTer E, ‘RINEHART, 
Secretary, Effingham County Bar Association, 
Effingham. 

I am heartily in accord with the resolution 
proposed and hope that it will be adopted. I 
am sure that my firm will act in accordance 
with the spirit and intention of that resolution 
and I feel like saying that any attorney who 
would delay or interfere with the promptness 
in this matter by delaying the duties of the 
exemption board ought to be held in contempt 
of every American citizen. 

S. J. Ger. 
President Lawrence County Bar Asociation, 
Lawrenceville. 





I am ‘in sympathy with the resolution. If 
one is not entitled to exemption from military 
service, he ought not to obtain the same. |! 
think the public will be better satisfied if this 
question remains free from the legal fraternity, 
and in these statements, I do not mean to re- 
flect upon the patriotism of the members of 
our profession, for the record of the past shows 
they have done their full duty to their country, 
not only in times of peace, but in time of war. 
Therefore, I ani glad to favor the adoption of 
the resolution. Tuos. A. GRAHAM. 


President Vermilion County Bar Association, 
Danville. 

I beg to say that I am very heartily in favor 
of each of said resolutions and believe that 
they should be passed. I have no particular 
sympathy with the effort which will be put 
forth by many, no doubt, to secure exemption 
from service by the exemption boards. If the 
applicant is entitled to exemption he will un- 
doubtedly secure same without the aid of coun- 
sel. If he is not entitled to exemption he ought 
not to obtain same by the aid of counsel, how- 
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ever able and influential they may be, and 
it is neither patriotic nor ethical, in my judg- 
ment, for counsel to attempt to secure exemp- 
tion under such circumstances. Furthermore, 
it will subject the board to all kinds of in- 
fluences, political and otherwise, to which, as 
I view, they should not be subjected. 

I am very strongly in favor of the second 
resolution. I believe in promotion to office by 
merit, not by pull or influence. Merit will 
ordinarily be recognized and in the long run 
will be rewarded. I think the military service 
will be freer from criticism if the legal fra- 
ternity refuses to use their influence to secure 
promotion of those who might not be entitled 


thereto. Herpert A, SCHRYVER. 


Chicago. 








CORRESPON DENCE 





AUTHORITY FOR THE QUOTATION, “THIS 
IS A GOVERNMENT OF LAWS AND NOT 
OF MEN.” 





Editor, Central Law Journal: 

Answering inquiry in in 85 Cent. L. J. 141, 
relative to the origin of the statement, “this 
is a government of laws and not of men,” I 
wish to call attention to the fact that Article 
30 of the Bill of Rights of the Constitution 
of Massachusetts of 1780, the only Constitu- 
tion the State of Massachusetts has had, reads 
as follows: 

“In the government of this commonwealth 
the legislative department shall never exercise 
the executive and judicial powers, or either of 
them; the executive shall never exercise the 
legislative and judicial powers, or either of 
them; the judicial shall never exercise the 
legislative and executive powers, or either of 
them, to the end that it may be a government 
of laws and not of men.” e 

This, I think, is the first instance in which 
this appears in any formal document and ante- 
dates the Constitution of the United States and 
we may assume that it there appears for the 
first time. Yours very truly, 

BENJ. CRANE, 

- Crawfordsville, Ind. 








BOOKS RECEIVED. 





Legal Reasoning and Briefing. Logic Ap- 
plied to the Preparation, Trial and Appeal of 
Cases, With Illustrative Briefs and Forms. By 
Jesse Franklin Brumbaugh, A. M., LL. B. In- 
dianapolis. The Bobbs-Merrill Company. 1917. 
Price, $5.00. Review will follow. 





HUMOR OF THE LAW. 





It was at a performance of “The Merchant 
of Venice.” 

“The quality of mercy is not strained!” cried 
Portia. 

“How insanitary!"’ muttered the hypochon- 
driac in the front row. 


In a suit brought by an architect against the 
late Mrs. Paran Stevens, Joseph H. Choate 
spoke for the plaintiff and dwelt upon the 
lady’s origin and her rise in the social world, 
concluding thus: “At last the arm of royalty 
was bent to receive her gloved hand. How, 
gentlemen, did she attain this eminence? Upon 
a mountain of unpaid bills!’”—St. Louis Post- 
Dispatch. 


Lawyer (to fair client): “Don’t you think 
this cash offer of $20,000 from the defendant 
is a fair compromise for your wounded heart? 
Isn’t prying that old tightwad from his twenty 
thousand shiny ducats punishment enough for 
his breach of promise?” ‘* ; 

“Client: “No, indeed! I want him to marry 
me!”—Judge. 





Representative Henry Flood, apropos of his 
bill for arming merchantmen, said at a lunch- 
eon at the New Willard in Washington: 

“Germany declares that with her unrestricted 
submarine campaign she’ll hold up meat, she'll 
hold up cotton, she’ll hold up munitions, she’ll 
hold up all neutral maritime commerce. 

“But maybe, instead of .all that,” he ended, 
“she’ll hold up her hands before she gets 
through.”—St. Louis Star. 





It is told of Rufus Choate that on one occa- 
sion he appeared in court to defend a black- 
smith whose iron work had been seized by a 
creditor. 

So powerfully did the great advocate depict 
the wrong which he contended had been done 
to his client and so graphic was his description 
of the extent to which the forge had been 
stripped that the blacksmith, who sat near by, 
suddenly burst into tears. 

“Why, Tom,” said a sympathetic friend, 
“What’s the matter with you? What are you 
crying about?” 

“Oh, dear me,” replied the blacksmith be- 
tween his sobs, “I had no idea I had been so 
abominably t-t-treated!’"—New York Telegraph. 
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1. Adjoining Lanaowners—rarty - Wall.— 
Where buildings on adjoining lots serve to sus- 
tain one another, but there is no party wall 
agreement, the only duty of either party who 
desires to remove his building is to notify the 
other that the latter may protect his own build- 
ing, and thereafter the removing party is liable 
only for failure to exercise reasonable care.— 
Williamson Inv. Co. v. Williamson, Wash., 165 
Pac. 385. 

2. Attermey and Client—Lien.—<Attorney’s 
lien on proceeds of client’s cause of action at- 
taches to judgment or proceeding in federal 
court for state.—Laughlin v. Union Pac. Ry. Co., 
Mo., 196 S. W. 398. 


3. Bankruptey—Adjudication.—That creditors 


seeking vacation of adjudication prematurely 
entered merely alleged solvency of alleged 





bankrupt, which would not prevent adjudicatjon, 
held not ground for refusal to vacate adjudi- 
cation.—In re Gibney Tire and Rubber Co., U. 
S. D. C., 241 Fed. 922. 

4.——Jurisdiction.—Controversy as to validity 
of mortgages on property in possession of trus- 
tees held one arising in a bankruptcy proceed- 
ing, of which bankruptcy court had jurisdiction 
under Bankr. Act, § 2, subds. 7, 15,—Karasik v. 
Peoples’ Trust Co., U. S. D. C. 241 939. 


5. Mortgage.—Holder of equity of redemp- 
tion in property subject to mortgage, though 
not liable on bond of mortgage, may Offset 
against interest due a judgment against mort- 
gagee, which had become bankrupt.—lIn re Col- 
well Lead Co., U. S. D. C., 241 Fed. 922. 


6. Preference.—Where members of partner- 
ship operated at times under different firm 
names and under their individual names, held, 
that creditors had no right of preference in 
bankruptcy because of use of particular name 
in their particular transaction—In re W. §&. 
Kuhn & Co., U. S. D. C. 241 Fed. 935. 








7. Banks and Banking—Directors.—Directors 
in national bank, attesting reports of its condi- 
tion made to Comptroller of Currency, as re- 
quired by Rev. St. § 5211 (Comp. St. 1916, § 9774), 
knowing their falsity are personally liable to one 
purchasing the stock in reliance on such reports, 
by section 5239 (Comp. St. 1916, § 9831).—Ches- 
brough v. Woodworth, U. S. S. C, 37 S. Ct. 579. 


8. Evidence.—Where agreed statement of 
facts authorized finding that defendant bank 
might assume that draft upon it by plaintiff's 
former cashier was drawn before he was re- 
moved and to pay it as the authorized draft of 
plaintiff bank, there was no error in finding for 
defendant.—Bank of Gillsville v. American Nat. 
Bank, Ga., 92 S, E. 953. : 

9. Federal Reserve Law.—Congress did not 
exceed its powers under Const. art, 1, § 8, cl. 18, 
to make all laws necessary to carry out the 
powers given by the Constitution when giving 
authority to Federal Reserve Board by Act Dec. 
23, 1913, § 11 (k), to grant to national banks 
right to act as trustee, exeeutor, administrator, 








.or registrar of stocks and bonds.—First Nat. 


Bank of Bay City v. Fellows ex rel. Union Trust 
Co., U. S&S. S. C., 37 S. Ct. 734. 

10. Overdraft.—It is no defense against 
the liability of officers and directors of a nation- 
al bank for permitting large overdrafts in vio- 
lation of the by-laws that the practice was cus- 
tomary with other banks.—McCormick v. King, 
U. S&S. C. C. A., 241 F. 737. 


1l. Bills and Notes—Fraud.—Fact that false 
representations, in selling shares in stallion, 
that certain persons had paid for shares which 
were given them did not damage other pur- 
chasers did not defeat the showing of fraud.— 
Ozark Motor Co. v. Horton, Mo., 196 S. W. 395. 


12. Brokers—Exchange of Land.—Where 
broker's commission for exchange of land was to 
be paid only if exchange was made, and con- 
tract procured by him was never performed, 
and he did not show that nonperformance was 
due to owner's fault, he was ‘not entitled to re- 
cover commission,—Appleby v. Dysinger, Minn., 
163 N. W. 739. 
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13. Carriers of Goods—Discrimination.—Or- 
der of Interstate Commerce Commission, direct- 
ing express companies to remove discrimina- 
tion against interstate commerce, held not in- 
valid because leaving to express companies dis- 
cretion to determine how discrimination shall be 
removed.—American Exp. Co., v. State of South 
Dakota ex rel. U. S. S.C. Caldwell, 37 S. Ct. 656. 


14. Carriers of Goods—Interstate Commerce. 
—Carrier has no power to waive violations of 
terms of contract of shipment made pursuant to 
Interstate Commerce Act.—Barton vy. Louisville 
& N. R., Mo., 196 S. W. 379. Pa 

15. Eminent Domain.—Railway Company, 
with power of eminent domain, operating inter- 
‘state electric railway carrying passengers for 
hire, is “common carrier by railway,’ within 
Act April 22, 1908 as amended by Act April 5, 
1910.—Washington Ry. & Electric Co., v. Scala, 
U. & S.C. 37 S. Ct. 654. 


16, Free Pass.—Stipulation in free pass on 
defendant railroad by which decedent assumed 
risks of accident was binding, and there could 
be no recovery for injuries not caused willfully. 
—Mitten v. Delano,, Ind., 116 N. E. 744. 

17. Jolts and Jerks.—The sudden jerk or 
lurch of a street car causing a passenger's in- 
jury raises a presumption of negligence on the 
earrier’s part.—Heineke vy. Chicago Rys. Co., IIL, 
116 N. E. 761. 

18. Police Powers.—Requirement of Laws 
N. J. 1912, p. 235, that street railways grant 
transportation to city detectives held not to 
contravene Const. Amend, 14, as an arbitrary 
exercise of police power, where charter of street 
railway company in question was, under Const. 
N. J. art. 4, § 7, par. 11, and Laws N. J. 1846, p. 
17, subject to alteration by Legislature—Sut- 
ton v. State of New Jersey, U. S. S. C., 37 S, Ct. 
508. 

19. 




















Street railroad com- 
pany, operating number of lines as part of 
single system, may be required to establish 
through service on payment of single fare.— 
Puget Sound Traction, Light & Power Co. v. 
Reynolds, U. S. S. C., 37 S. Ct. 705. 

20. Chattel Mortgages — Rescission.—That 
payees of the mortgage note sued upon had 
purchased the property at void execution sale 
did not amount to a rescission of contract be- 
tween them and makers of note, and did not 
estop them from suing on note.—Kirkland v. 
Gaskins, Paulk & Co., Ga., 92 S. E. 9665. 


Through Service. 


21. Commerce—Employees.—Employee of in- 
terstate carrier, clearing up wreck blocking 
trains in interstate commerce and injured in so 
doing, was employed in interstate commerce, 
within Employers’ Liability Act, as amended by 


Act April 5, 1910.—Southern Ry. Co. v. Puckett, 
U. Ss. & C., 37 S. Ct. 703. 
22. Constitutional Law—Anti-Pass Law— 


Anti-Pass Law, prohibiting transportation ex- 
cept for money held not to impair obligation of 
existing contract by railroad to furnish pas- 
senger transportation in return for right of way 
deeded it.—Kentucky Traction & Terminal Co. 
v. Murray, Ky., 195 S. W. 1119. 

23. Employment Agency.—Right of Indi- 
vidual, under Const. Amend. 14, to engage in 








lawful business, is infringed by Washington 
Employment Agency Law, making it criminal 
to receive from any person seeking employment 
any fee.—Adams v. Tanner, U. S. S: C., 37 S. Ct. 
662. 

24. Vested Rights.—Vested rights of 
grantee under Railway Land Grant Act were 
not infringed contrary to due process of law 
clause of Const, Amend. 5, by enactment by 
Congress while grantee was in default of Act 
July 31, 1876, requiring grantee of railroad to 
pay for survey of granted land.—Santa Fe Pac. 
R. Co, v. Lane, U. S. S. C., 37 S. Ct. 714. 


25. Contracts—Evidence.—In action for bal- 
ance due on road contract, refusal to permit 
engineer to state of his own knowledge whether 
plaintiff was given credit for number of cubic 
yards of “borrowed” earth actually excavated 
was not error, where engineer had been out 
upon job only occasionally.—Kinshella v. Small, 
Minn., 163 N. W. 744. 


26. Corporations—Equity.—The purchaser of 
corporate stock acquires an equitable interést 
before completion of the transfer where the 
contract of sale is binding between the parties, 
and as between them such interest will be en- 
forced and protected as a trust.—Lafountain & 
Woolson Co, v. Brown, Vt., 101 Atl. 36. 





27. Damages—Measure of.—The measure of 
damages for renunciation of contract to thresh 
grain was net profit thresher would have real- 
ized had he been permitted to do threshing.— 


Tanner y. Johnson, Utah, 165 Pac. 466, 


28. Divoree—Cruel and inhuman treatment.— 
Deliberate and malignant threats by one spouse 
to do serious bodily injury to or to take life of 
the other and reasonable probability of their 
own execution entitle other spouse to a divorce 
either on the ground of “cruel and inhuman 
treatment” or of a reasonable apprehension of 
bodily hurt.”—Lord vy. Lord, W. Va., 92 S, E. 749. 


29. Foreign Decree.—A New York decree of 
divorce a mensa et thoro against a nonappear- 
ing, non resident husband is not enforcable in 
Connecticut, the state of the husband's resi- 
dence, as a matter of strict constitutional or 





private international law.—Pettis v. Pettis, 
Conn., 101 Atl, 13. 
30. Ejeetment—Lien.—Outstanding, unsatis- 


fied mortgage or deed of trust on land is re- 
garded in ejectment as lien on property, and 
mortgagor or grantor may still maintain eject- 
ment in his own name and such mortgage or 
deed of trust is not defense to action:—Gravatt 
v. Lane, Va., 92 S. E. 912. 

31. Electricity—Assumption of Risk.—A boy, 
injured from contact with an electric wire in 
close proximity to signal platform to which 
he climbed, held to have assumed all the risk 
of danger incident to the condition of the prem- 
iises—St. Cartier v. New York, N. H. & H. R. 
Co., N. Y. 165, N. ¥. S. 852. 

32. Equity—aAssertion of Right.—One in 
‘possession of land may rest in security until 
his title or possession is attacked, and a failure 
to appeal to equity during that time will not 
prejudice his rights either to quiet title or as- 
sert an equity against the helder of the legal 
title—McNea vy. Moran, Neb., 163 N. W. 766. 
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33. Fraud—Damages.—The measure of dam- 
ages for fraud inducing a sale of land is the dif- 
ference between the price and its market value, 
unaffected by the price for which the purchaser 
sold his interest in the land.—Humphrey v. 
Sievers, Minn., 163 N. W. 737. 

34. Frauds, Statute of.—Parol agreement.— 
A landlord and a tenant in possession under ex- 
isting lease, prior to its expiration, may agree 
by parol for future tenancy after expiration of 
term if tenant continues in possession and land- 
lord assents thereto pursuant to agreement.— 
Bumiller v. Walker, Ohio, 116 N. E. 797. 

35. Fraudulent Conveyances—Bulk Sales Law. 
—lUnder Bulk Sales Law, providing that consid- 
eration received on sale or exchange of 
merchandise in buJk shall be held in trust 
for creditors of vendor, a creditor who receives 
land exchanged for stock of merchandise as se- 
curity for then existing debt knowing that it 
was so given holds land subject to rights of 
unpaid creditors, whether he knew of existence 
of such creditors or not.—William Tackaberry 
Co. v. German State Bank, S. D., 163 N. W. 709. 

36. Highways — Contributory Negligence. — 
Husband and wife hiring automobile driven by 

.owner’s chauffeur and making no effort to have 
chauffeur drive at proper speed on right side of 
road, held guilty of contributory negligence 
barring recovery for injuries from collision.— 
Hardie v. Barrett, Pa., 101 Atl. 75. 

37. Husband and Wife—Alienation of Affec- 
tions.—In action for alienation of affections of 
plaintiff's -husband, even though plaintiff and 
her husband were, at time of trial, living to- 
gether as man and wife, this fact alone would 
not defeat her right of recovery for defendant's 
willful violation of plaintiff's marital rights.— 
Parker v. Newman, Ala., 75 So. 479. 

38. Quitelaim.—Transfer of a 
title will not protect a purchaser of community 
land from the husband, under the rules for the 
protection of innocent purchasers.—Gallup v. 
Huling, U. S. C. C. A., 241 Fed, 858. 

39. Injunction—Contidential Information, — 
Lists of customers, confidential information, and 
trade methods will be protected by injunction 
restraining former employe from continuing in 
service of a competitor, where employe has con- 
tracted not to such matters or to enter 
such service within a year after termination of 
his contract.—Todd Protectograph Co. v. Hirsch- 
berg, N. Y., 165 N. Y. S. 906. 


chance of 





reveal 


40. Insurance—Cancellation.—Life Insurance 
company’s notice to insured that it would cancel 
policy and tendering back premiums, did not 
cancel the contract, and amounted to no more 
than a breach.—American Trust Co. v. Life Ins. 
Co. of Virginia, N. C., 92 S. E, 706. 

41. Change of Beneficiary.—Where insured 
took out life insurance policies payable to his 
wife and did not exercise his right to change 
his beneficiary during his lifetime, the widow’s 
interest in the policies on his death became 
vested.— Weil v. Marquis, Pa., 101 Atl. 70. 


42. Estoppel.—Where insured accepted a 
life policy issued in consideration of agreements 
in application, both he and the beneficiary were 
bound by statements therein and estopped from 














denying making of the application and the war- 
ranties therein, although it was not signed.— 
Wells v. Great Eastern Casualty Co., R. I. 101 
Atl. 6. 

43. Fraternal Association.—Fraternal ben- 
eficiary association organized under Code, §§ 
1822, 1823, held without power by amendment 
or otherwise to divide membership so as to 
place younger members on self paying basis 
and constitute the older members a separate 
division raising their assessments to a prohibi- 
tive point.—Tusant v. Grand Lodge, Ia., A. 0. 
U. W., 163 N. W, 690. 

43.——Reformation.—Equity will reform a 
policy of liability insurance, so as to make it 
accord with the oral agreement between the 
parties as to the premium and liability.—Over- 
land Southern Motor Co. v, Casualty Co., Ga., S. 
E. 931, 


45. Settlement. — Where, on insured’s 
auto being burned, insurer offered to pay 
certain amount or to repair car, and _ in- 
sured accepted conditionally offer to re- 
pair, and insurer accepted condition, there 
was settlement contract, and only remedy 
thereafter was for its breach, and not on pol- 
icy.—Gaffey v. St. Paul Fire & Marine Ins. Co., 
N. Y., 116 N. E. 778. 

46. Theft.—Under 











a policy insuring auto- 
mobile against damage by theft, etc., 
owner could not recover for damages to auto- 
mobile taken by another without owner's con- 
sent, but without intent to steal.—Phoenix As- 
sur. Co., Limited, of London, v. Eppstein, Fla., 75 
So. 537. 


loss or 


47. Landlord and Tenant—Common Stairway. 
—where plaintiff injured on stairway in 
office building jointly owned and controlled by 
defendants, and reserved for use in common of 
different tenants, obligation of iandlord to keep 
stairway in repair extended, not only to tenant, 
but to licensee by invitation, whether expressly 
or by implication.—Mudd v. Gray, Ala., 75 So, 468. 

48. Repairs.—The measure of damages to a 
tenant for landlord’s breach of an agreement 
to repair is the diminished rental value of the 
building by reason of the failure to repair.— 
Warren v. Hodges, Minn., 163 N. W. 73%. 

19. Mandamus — Ministerial Duty. — Where 
superintendent of buildings rejects application 
for a permit, as amended in response to notice 
from him some 18 months after notice, but 
before final rejection of application, on ground 
that amendment is made too late, applicant is 
entitled to mandamus to compel superintendent 
to act on application as amended.—People ex 
rel. Cantoni v. Moore, N. Y., 165 N. Y. S. 


50. Ministerial Duty.—Where a plain, min- 
isterial duty is imposed on an executive officer, 
leaving nothing to his judgment or discretion, 
and he refuses to act under such circumstances, 
mandamus is appropriated to compel him to 
perform his duty.—Smith v. Jackson, U. & C. C. 
A. 241 Fed. 747, 

51.——-Municipal Corporation. — Municipal 
corporation may be compelled by mandamus to 
provide funds second time for payment if valid 
debt against it, where funds first provided, 
therefor have been diverted by it to other pub- 
lic purposes.—State v. City of Phillippi, W. Va., 
92 S. E. 726. 

52. Master and Servant—<Accident.— Where 
flying particle of iron ore struck workman's eye 
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and was removed by fellow workman with hand- 
kerchief and eye was washed with water from 
trough used by miners, loss of sight from con- 
sequent gonorrheal infection held “accidental 
injury” within Workmen's Compensation Act.— 


State v. District Court of St. Louis County, Minn., 
163 N. W. 
53. Illegal Employment.—Defendant who 





employed a woman 18 years old to sell chewing 
gum in a booth about six feet square after 10 
o'clock in the evening, held guilty of employ- 
ing a woman in a “mercantile establishment” 
after 10 o’clock at night in violation of Labor 
Law, § 161, as amended by Laws 1915, c. 386.— 
People v. Luna Amusement Co., N. Y., 165 N. Y. 
S, 832. 

54.——Contributory Negligence. — Evidence 
that Russian laborer, unable to read English, 
entered an elevator shaft four days after en- 
tering defendant's employ and was crushed by 
descending elevator, does not sustain finding of 
contributory negligence, although there was a 
warning sign in English at shaft’s entrance.— 
Zobes v. International Paper Co., Mo., 101 Atl. 24. 


55. Negligence.—Since the Employers’ Lia- 
bility Act provides that nothing less than sole 
negligence of employe injured will bar action 
for damages, answer setting up plaintiff's con- 
tributory negligence as complete and not par- 








tial bar constitutes no defense.—Superior & 
Pittsburg Copper Co. v. Tomich, Ariz., 165 Pac. 
1101. 

56. Negligence.—Where employes of rail- 


road knew that men were to board flat cars, and 
be carried out of the yards, they were bound 
to keep a proper lookout, and use all reason- 
able precaution in approaching and coupling to 
prevent injury to anyone on such flat cars.— 
Grand Trunk Western Ry. Co. vy. Thrift Co., 
Ind., 116 N. E. 756. 


57. Negligence.—Maintenance by _ electric 
railway of a pole so close to track that con- 
ductor cannot safely discharge his duties, held 
evidence of negligence, justifying submission of 
question of liability of company for his death. 
—Washington Ry. & Electric Co. v. Seala, U. S. 
8S. C., 37 S. Ct. 654. 


58. 





Workmen's Compensation Act.—Under 
Workmen's Compensation Act, compensation 
cannot be awarded for the loss of a toe unless 
the injury has impaired the earning power of 
the employe.—Epsten v. Hancock-Epsten Co., 
Neb. 163 N. W. 767. 


59. Meehanie’s Liens—Concrete Work.—Lum- 
ber supplied to contractor for construction of 
forms for concrete work constitutes “material 
for the erection of buildings” within mechanic's 
lien law (Burns’ Ann. St. 1914, § 8295).—Bald- 
win Locomotive Works v. Edward Hines Lum- 
ber Co., Ind., 116 N. E. 739. 


60. Materialman.—Where a lot owner con- 
tracted with materialman to furnish all the 
materials necessary to erect a residence, and 
subsequently conveyed the property to defend- 
ants, for whom he erected certain laundry posts 
at their request, they are estopped to assert that 
the owner was a contractor as against the ma- 
terialman’s claim for lien.—Tull vy. Fletcher, 
Mo., 196 S. W. 436. 


61. Monopolies—Injunction.—Concerted ac- 
tion to prevent use of nonunion-made materials 
manufactured in other states, even if violation 
of Sherman Anti-trust Act, may not be en- 
joined, ander section 4, at instance of vie’ 
party.—Pairne Lumber Co. y. Neal, U. & S. C. 
37 S. Ct. 718. 

62. Mortgages—Joint and Several Debt.— 
Where mortgage debt being joint and several 
debt of several mortgagors, was given to se- 
cure stated amount and any other advances, ete., 
items evidenced by nctes executed after exe- 
cution of mortgage by some of mortgagors were 
a part of mortgage debt.—Luverne Land Co. v. 
Bank of Luverne, Ala., 75 So. 461. 


63. Redemption.—Redemptor 
of purchaser at foreclosure sale the reasonable 
value of the use and occupation of the premises, 
during the time they were in his possession, 











may. recover 





expended on 





purchaser may have 


without regard to what 
Sooy-Smith, 


realized therefrom.—Reichert v 
Ore., 165 Pac. 1174. 

64. Municipal Corporations — Contractor's 
Bond.—City compelled by contractor's breach of 
duty to repair defective sewer might recover 
on contractor’s bond the amounts necessarily 
defective work included in 
notice to contractor, for materials, labor, and 
salaries of officials actually engaged in such 
work.—Boise City v. National Surety Co., Idaho, 
165 Pac. 1131, 





65. Paving Assessment.—Premises of a 
street railroad in front of which the company 
has, under the requirements of its franchise, 


paved a street, are liable for a paving tax bill 
issued against them, where they are included 
within proceedings to pave street.—Municipal 
Securities Corp. v. Metropolitan Street Ry. Co., 
Mo., 196 S. W. 400. 

66. Municipal Corporations—Public Officer.— 
Where city charter created office of sinking fund 
commissioner and authorized aldermen to fix 
compensation, the incumbent is a public officer, 
and cannot recover compensation upon a quan- 
tum meruit.—Borden y. City of Goldsboro, N. C 
92 S. E, 694. 

67. Reckless Conduct.—One driving an au- 
tomobile through principal streets of city, who 
sees boys trailing in soap box wagon behind 
ice wagon 150 feet in front of him should take 
such precautions as that, in no event, con- 
ceivable to an intelligent man, will he run over 
and kill them.—Albert v. Munch, La., 75 So. 
513. 

68. Respondeat Superior.—If city revokes 
permit to occupy vault beneath sidewalk, to per- 
mit construction of subway, but contractor does 
not assume control of vault, contractor is not 
liable for personal injuries caused by open coal 
hole.—Scarpolla y. Oliver Typewriter Co., N. Y., 
165 N. Y. S..885. 

69. Street Assessment.—An assessment by 
a municipal corporation for opening an alley is 
on a fundamentally wrong basis if in fixing the 
amount to be levied against one lot the benefits 
to another lot owned by the same persons and 
not assessed were considered.—City of Hoquiam 
v. Moe, Wash., 165 Pac. 1055. 

70.—Violation of Ordinance.—Where driver of 
wagon was without light on wagon more than 
half hour after sunset, in violation of statute, 
he could recover for injuriés received in col- 
lision with automobile if driver of car could 
have seen him.—Ireson y. Cunningham, N, J. 101 
Atl. 49. 

71. Negligence—Imputability.— Where child 
about 2% years old was injured in automobile 
driven by her grandparents, in collision on rail- 
road crossing, contributory negligence’ of 
grandparents could not prevent recovery if de- 
fendant railroad company was guilty of negli- 
gence.—Howe y. Central Vermont Ry. Co., Vt., 
101 Atl. 45. 


72. Payment—Application of.—Where partner 
delivered .mortgage payable to him to creditor 
holding a firm mortgage as collateral security 
for firm debt and individual debt, creditor held 
entitled to apply payments made on collateral 
mortgage partly on each debt.—Thompson vy. 
Jones, Ala., 75 So, 460. 


73. Perpetuities—Contravention of Statute.— 
A gift over to children of testator’s brother in 
case of a devisee’s death did not contravene 
statute against perpetuities, where brother and 
his children were then living and all survived 
testator.—Butler v, Flint, Conn., 101 Atl. 19. 


74. Pledges—Contract.—A pledge agreement, 
giving the pledgee the right to purchase the se- 
curities pledged at their market value, or at 
any judicial or auction sale does not require the 
pledgee, if he purchases at an auction sale. to 
pay the true market value —Commercial-Ger- 
mania Trust & Sav. age of New Orleans, La., 
v. Conner, Miss., 75 So. 

75. Principal and Scnciy-seviendit adie 
architects bought of plaintiff for defendant’s 
vacht a saluting gun, and defendant paid there- 
for, shows no authority, real or apparent, in the 
architects to exchange the gun for one costing 
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five times as much.—Hall v. Whitney, N. Y., 
N. Y. 8S. 838. 


76. Principal and Agent—Husband and Wife. 
—A wife, directed by her husband to answer 
the telephone, was thereby constituted his agent 
to hear any message intended for him, and to re- 
port it to him.—Brownell v. Moorehead, Okla., 
165 Pac. 408, 


77. Principal and Surety—Release.—W hile the 
surety is released by the release of the collat- 
eral by the holder of the note, the doctrine does 
not apply in favor of a surety on one of a 
series of notes one of which was transferred, 
after which the collateral was entirely applied 
to the extinguishment of the entire series in re- 
ceivership proceedings against the holder of the 
other notes.—Triplett v. Second Nat. Bank, Va., 
92 S. E. 897. 


78. Quo Warranto—Title to Office—Quo war- 
ranto cannot be brought to determine title to 
an office until there has been a usurpation of 
the office, which cannot take place before the 
commencement of the term of office.—Stearns Vv. 
O'Dowd, N. H., 101 Atl. 31. 

79. Railroads—Contributory Negligence.—In 
action for injuries to plaintiff in collision of his 
automobile with detached cars at crossing, in- 
struction that plaintiff was not guilty of con- 
tributory negligence if he exercised precaution 
of person of ordinary prudence held proper.— 
Seaboard Air Line Ry. v. Abernathy, Va., 92 S. E. 


80. Negligence.—Action of railroad’s em- 
ploye in sending four uncoupled cars down 
incline upon crossing without efficient control 
was gross negligence.—Seaboard Air Line Ry. 
v. Abernathy, Va., 92 S. E. 913. 

81. Negligence per se.—The rule that proof 
of disobedience of an ordinance constitutes proof 
of negligence per se is not altered by the fact 
that the corporation, bound under the ordinance 
to maintain a safety device at a crossing, proves 
its continued disobedience.—Fresno Traction Co. 
v. Atchison, T. & S. F. Ry. Co., Cal., 165 Pac. 1013. 


82._—--Safety Appliances.—Train brake pro- 
vision of Safety Appliance Act, as extended by 
amendment of 1903, held to apply to bad-order 
ears chained together with engine tender, and 
caboose.-e-Pennsylvania Co. v. United States, U. 
S. C. C. A., 241 Fed. 824. : 

83. Trespasser.—Where a railroad bridge 
employe, with permission of the engineér of a 
gravel train, rode on one of the cars, he was 
there without lawful right, and the servants 
of the railway owed him no duty save the ex- 
ercise of ordinary care to avoid injuring him 
after discovering his perilous situation.—St. 
Louis S. W. Ry. Co. v. McLaughlin, Ark., 196 S. 
Ww. 460. 

84. Receivers— Advertisement of Sale. 
Where sale of cattle was advertised by corpora- 
tion, but was conducted by receiver, receiver 
was not required to proclaim that it was a re- 
ceiver’s sale——Fryar v. Hazelwood Holstein 
Farms, Wash., 165 Pac. 1084 

85. Sales.—Evidence.—Where contract pro- 
vides that consignee shall pay for goods deliv- 
ered to him, whether sold and delivered to cus- 
tomers or not, the transaction is a sale.—State 
v. Tuffs, Mont., 165 Pac. 1107. 

86. Sales—Mitigating Damages.—Where sell- 
er failed to deliver flour pursuant to contract, if 
buyer could have purchased similar flour in 
market, it was his duty to do so to minimize 
damages, and if he did not, he could not there- 
by enhance damages beyond difference between 
contract price and market price at time of 
breach.—J. W. Denio Milling Co. v. Malin, Wyo., 
165 Pac, 1113, 

87. Reasonable Time.—Evidence that sales- 
man stated that delivery of all volumes of en- 
cyclopaedia of law would be completed within 
about two years held not controlling as to what 
was a reasonable time for delivery where the 
contract provided time the sellers should not 
be bound by the salesman's oral representation. 
—American Law Book Co. v. Ball, N. Y., 165 
N. Y. S, 925. 

88. Recoupment.—One failing to perform 
his contract to deliver logs may recover com- 
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pensation for those actually delivered according 
to the contract price, less any damage occasion- 
ed by his failure to perform the contract.—<An- 
or v. Council Lumber Co., Idaho, 165 Pac. 


89. States—Taxation.—State officers enforc- 
ing tax laws may be enjoined by federal court 
from enforcing state taxes on intangible prop- 
erty of public service corporation in violation of 
the federal Constitution, because of discrimina- 
tion in value of property on which taxes are 
based.—Greene v. Louisville & I. R. Co., 37 S. 
Ct. 673; Louisville & N. R. Co. v. Greene, Id. 683: 
Illinois Cent. R. Co. v. Greene, U. S. S. C., Id, 697. 


90. Street Railroads—Franchitse.—Where city 
deprived interurban railway company and its 
receivers of use of certain street as provided in 
its franchise, for a certain period, this was a 
partial eviction suspending city’s right to col- 
lect the percentage, stipulated in the franchise, 
of its income during such period.—Crawford y. 
Seattle, R. & S. Ry. Co., Wash., 165 Pac, 1070. 


91. Trespasser.—A person crossing a street 
upon street railroad tracks elevated upon a 
trestle is a trespasser, and cannot recover for 
personal injuries in absence of evidence that 
company knew of his perilous position.—Benton 
v. City of Montgomery, Ala., 75 So. 473. 


92. Taxation—Constitutional Law.—Method of 
deducting nontaxable assets adopted by state 
board of valuation and assessment in valuing 
capital stock of railroad under Ky. St. §§ 4077- 
4081, is not fundamentally erroneous because 
of having deducted, from total net income, net 
income only of nontaxable securities owned by 
corporation.—Louisville & N. R. Co, v. Greene, 
U. S&S. S&S C., 37 S. Ct. 683. 


93.——Jurisdiction.—State cannot tax proper- 
ty of foreign interstate railway company outside 
of its jurisdiction, and though fact that prop- 
erty within the state has its actual uses only in 
connection with other parts of the system may 
be considered in taxing that portion of the sys- 
tem within the borders of the state, it may not 
be used to tax property without the state.—Ill- 
= Cent. R. Co. v. Greene, U. S. S. C., 37 S. Ct. 





94. Trusts—Investments of Funds.—Where 
funds given to a daughter-in-law in trust for 
her son with intention that she and her husband 
should have benefit thereof until son’s majority 
were invested in a farm, the trustee and hus- 
band could operate farm so as to yield an in- 
come.—Ranzau vy. Davis, Ore., 165 Pac. 1180. 


95. Violation of Trust.—Contract made by 
trustee with himself in violation of trust is al- 
ways enforceable against him.—Ennis v. New 
World Life Ins. Co., Wash., 165 Pac. 1091. 


96. Usury—Attorney Fees.—Note could not 
be said to be usurious because of a clause pro- 
viding for 10 per cent. collection charges and 
attorney’s fees; the amount expended being 
much more than the amount claimed and award- 
ed therefor.—Gate City Nat. Bank v. Strother, 
Mo., 196 S. W. 447. 

97. Vendor and Purchaser.—Repudiation of 
Contract.—Where vendor had absolutely repud- 
iated contract, on foreclosure of vendee’s lien 
vendor could not claim vendee's failure to cul- 
tivate premises as agreed upon.—Stewart v. 
Mann, Ore., 165 Pac, 1169, 

98. Wills—Codicil—A codicil making a g'ft 
over to testator’s nephews in case of death of 
wife’s niece, “in respect to the property and 
estate which in said will J have given” devisee. 
codicil referred to all will provisions in favor of 
devisee.—Butler v, Flint, Conn., 101 Atl. 19. 

99.——_Construction.—A will devising’ moneys 
to nieces and nephews “and” their sur- 
vivors will be construed as a devise to nieces 
and nephews “or” their survivors, to effectuate 
the obvious intention of the testator.—Bryer v. 
Finnen, N, Y., 165 N. Y. S. 805. 

100. Trust Estate.—Where a will provided 
for no difference in disposition of real and per- 
sonal trust property on termination of trust es- 
tate, it was trustee’s duty to divide personalty 
in accord*=nce with statute of descent and distri- 
bution.—Taber v. Talcott, R. I., 101 Atl. 2. 
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